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Parliament, iutitulgd, For the better N 
1 "HE Proceedings of Feelfaftical Courts. 7 0. 


To 7 Sul es: 

rn 7 11 20 I H 4 
IHRE DIY Mod ea, in Ecclefiaſtieal Courts, for whe Wr -depeRtingranda\l 
. niſhing of Vire, and reforming other Irregularities within their . Cog- 
nizance, Which alſo) are the Methods that have been uſed and e _ 


oi 101. - 


Some T. before the Viſirations of the Biſhop or Archdeacon are. heide Articles 


; of Enquiry, founded upon the Eccleſiaſtical Laws of this Realm, are ſent to the Church- 
: Sites of every, Pariſh, in order to inform them, What are the particular Immora- 


Iities i in Clergy and, Laty, and dhe Negjodn of Duty. in e which they are 
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At the Time of the Viſitation, the . e 8 e We upon 


* 
- 


_ * Oath, ac to the Tenor of the {aid Artiales up Hye Freſemments, _ 5 _—_ 


Proceeds } in the following manner. WN 0 

Firſt, Citations are decreed to be ſent out, requiring che Perſons del to appear 
on a certain Day, to anſwer to ſuch Articles as ſhall then be objected to them. If 
they confeſs. the Crime, Penance is-enjoyn'd ; if they deny it, Churchwardens are cal- 


led upon to make good their Preſentment, and Articles are miniſtred to the Party upon 
the Foundation of that Preſentment. Next, follows the. Party's Defence; and after 


that, the Examination of Witneſſes on both Sides; and Depoſitions are taken in the | 


fame Method as in Chancery and other Courts of Equity, and the Witneſſes may be 
croſs. examined upon proper, Interrogatories. If the Proof be full and clear, the Party 
is enjoyn'd to perform. Penance; if only probable, but yet ſuch as has given Juſt Oc- 
caſion for Scandal and Common Fame, the Party is er r with an Admonirion to 
avoid ſuch Occaſion of Offence for the Time to cone. 
In caſe the Party accuſed think himſelf aggrieved / either in the Courſe: of ithe Pro- 
ceedings, or the. final Sentence, an Appeal ;lies from the-Eccleſiaſtical Courts to the 
Court of Delegates, .. of which ſome. of the Judges of the Common Law: are always a 
Part; and the Concurrence of one of them at leaſt, is abſolutely neceſfary to the final 
Determination. to 

The Crimes 8888 and puniſhed, 3 in this Way, are chiefly Inceſt, Adultery; For- 
nication, and other Acts of Lewdneſs. And it is certain, that Preſentments and 
Proſecutions thus regularly carried on, and the Apprehenſion of the Shame that at- 
tends them, to Families as well as Perſons, are great Checks to Lewdneſs of all kinds; 


and if theſe Checks were removed, we ſhould in a little time ſee thoſe Practices far 
more op and familiar among the People, an ey are at gag 


T.—IL. But if the Meaning of the firſt Clauſe in the Bil be, either fra no — of 
Enquiry ſhall be ſent out preparatory to che Viſitation, nor any Preſentments made; or 
that no Proceſs ſhall iſſue in purſuance of any Preſentment unleſs the Party preſentin 
(tho? upon Oath and in the Diſcharge of his Duty) will: oblige himſeff, unſupported by 
the Pariſh, to proſecute, and give — for the Payment of Coſts, . Or it, 
according to the Tenor of the /econd Clauſe of the Bill, "he Court to which the Preſent- 
ment is made, is not to be allowed to proceed to the Proof of the Fut in the ancient and 
ordinary Way, but thoſe Facts are to be taken out of their Hands, and tryed at great 
Expence and Trouble in another Court, and before other Judges: If all or any of theſe 
Would be intended by the Bill, and it 8 paſs into a Law, the Correction of Man- 
ners and Puniſhment of Vice is, ſo far, taken = of the Hands of the Biſhops and their 
Courts; and the Proviſions which, follow. That Excommunication ſhal) not be atten- 
4 with any Civil Incapacities, That Commutation Money ſhall be diſpoſed of tothe | 

oor of the Pariſh, © That all Proſecutions ſhall be- within a certain Time, and, 


That none ſhall 'be proſecuted twice for the ſame Offence; are all of them needleſs Ad. 
ditions ; ance it is certain, that if the. two firſt Clauſes: in the Bill be Enacted, there will 


be neither Preſentment nor Proſecutions, PE Conſequence neither Excommunicarion, 


nor Penance, nor Commutration. 11qo1T lmnogqmsT ana? 


As 
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III. As to the laſt mention'd Article (of remitting Facts to other Courts, in order to be 
tried by a Jury,) the Unreaſonableneſs of it will further appear by the Courſe of Proceed- 
ings in Temporal Courts. When a Cauſe data gp is depending before them, 
and is found to turn upon the Point of Marriage or no Marriage, the Judges of V aſt- 
minſter-Hall do not ſend that Fact to be tryed by a Zary, but they ſend it to the Ec- 
cleſiaſtical Court, to be examined and determined by the Rules and Methods of that 
Court, to which the Cognizance of Matrimonial Cauſes properly belongs. And fo far 
as the Cauſe depends upon that Fact, the final Judgment of the Temporal Court is 
grafted upon the Sentence given in the Eccleſiaſtical Court, and as certified from thence. 
Much more ought the Eccleſiaſtical Judges to be allowed to proceed (as they have done 
from Time immemoriat) to the Examination of Facts by their own Rules, when the 
Original Cauſe is within their own Cognizance z as all Cauſes are which relate to the 
Correction of Manners. | MORAN Ob GRE 
If is be faid, that Lewdneſs, as well as other Crimes may be puniſhed in Vertue of 
Temporal Laws to be made for that End, and executed by the Civil Magiſtrate ; let it 
only be conſidered, what Effect the Addition of ſuch Laws has had, for the Reſtraint of 
Drunkenneſs, common Swearing, and Profanation of the Lord's Day; and then no Doubt 
can remain, what Effect they would have for the Reſtraint of Lewdneſs. 


As the Laws now ſtand, the Spiritual Courts may proceed againſt all Crimes within 
their proper Cognizance, not only on Preſentment made, but likewiſe Ex officio. Which 
Proceſs Ex officio, is carried on by a Promoter, either Voluntary, when a Perſon defires 
the Aid of the Court for the-puniſhing of any Vice or Irregularity within their proper 
Cognizance z or Neceſſary, when ow” or 46 receives Information of any ſuch Vice or 
Irregularity committed, and finding Cauſe to believe the Information well founded, ap- 
points a Promoter, and cites the Party, and proceeds in the uſual Form. 
Ihe voluntary Promoter is to give Security, if demanded, for proſecuting and paying of 
Coſts; and the neceſſary Promoter ſd appointed by the Judge, tho* he peo no Security, is 
to be a Party upon an Appeal, and is liable to pay ſuch Coſts as ſhall be decreed by the 
ſuperior Court; which is a ſufficient Reſtraint from proceeding haſtily to ſuch Proſecu- 
tions, eſpecially, conſidering how frequently Witneſſes are drawn, by private Influences, 
to depart from their firſt Informations. ee | 5 
This latter Method is not uſually practiſed in the Caſe of the Laity, unleſs the Neglect 
or Omiſſion of the Church-Wardens in the Diſcharge of that Part of their Duty, be 
flagrant and notorious. But as to the Clergy; tho“ we ſuppoſe Preſentments and Pro- 
ſecutions thereupon to be continued in the preſent Form, and the Biſhop to be only 
reſtrained by this Bill from proceeding againſt them Ex officio, it is eaſy to foreſee 
what the Conſequences muſt be, if negligent or irregular Incumbents were allowed to go 
on ſecurely, as long as they can prevail with the Churchwardens not to Preſent them; 
when they know at the ſame time that the Hands of the Biſhop are tied up, and have 
no Cauſe to apprehend that any other Accuſer will be found, ſo zealouſly diſpoſed, as 
to undertake the Proſecution at his own Charge. 83 eg N 


IV. If the next Clauſe in the Bill were a Proviſion, That the Cenſure of Excom- 
MUNICAT1ON: ſhall be uſed only in Cauſes of Correction of Manners ; and that in 
all Cauſes of Property and Temporal Intereſt, the Eccleſiaſtical Court ſhall be enabled 
to enforce Obedience to their Orders by ATTACHMENT, in the fame Manner and 
with as full Power as has been and ſtill is practiſed, not only in all the Courts of Weſt- 
minſter-hall, but in the Court of Admiralty, where the Proceedings are according to 
the Rules of the Civil Law: This is what has been heretofore thought of, and ſeems 
not liable to any Objection. But if the Cenſure of Excommunication (whether with 
or without Civil Incapacities) is no longer to be uſed and applied, . tho? the Cauſe be of 
a mere Spiritual Nature; the Church of England will be thenceforth deprived of a Right 
which belongs to every Chriſtian Church, and which all other Churches actually enjoy 
at this Day, viz. The Right of Judging what Perſons are fit or unfit to be Excluded 
from Chriſtian Communion, and Reftored to it. And as to the Method which the Bill 
provides for enforcing Obedience in Matters of a Temporal Nature ; it is evident at firſt 


fectually 
Benefit of 


V. As 
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V. As to Coumvrarions (ſuppoſing them to be practiſed) there ſeems to 


lie no Objection againſt applying the Monies received on that Account to the Re- 
lief of the Poor of the Pariſh where the Offence is committed, provided it be diſtri- 


buted by the Miniſter, Churchwardens, and Overſeers, under an Obligation to certify 
to the Court within a Time aſſigned, that the Monies have been diſtributed according 
to Direction. By the Act of Uniformity, the Diſpoſal of the Offering - Money at the 
Communion is in the Miniſter and Churchwardens and if they diſagree, the Ordinary 
is to appoint how it ſhall be applied; and no Reaſon is aſſigned or intimated in the 
Bill, wr the like Direction in the Caſe of Commutation- Money ſhould be taken from 
the proper Court, and placed in two Juſtices, | 


VI. Where the Perſonal Eſtate of the deceaſed is inconſiderable, it may be a proper 
Relief to the poorer Sort, that the Officers of the Eccleſiaſtical Courts be reſtrained to a 
certain Value, to be ſpecified by the Legiſlature, under which the Parties concerned 
ſhall not be obliged to pay any Fee for Letters of Adminiſtration or probate of Wills, 
except a ſmall Fee to the Regiſter (to be limited likewiſe by the Legiſlature) for the 
Labour of Writing; as was done in the Statute 21 Henry. 8. c. 5. for all Eſtates under 
five Pounds. Provided, the Parties appear when cited and make Oath that the 
Perſonal Eſtate of the deceaſed was * ſuch Value; becauſe if they be not liable 
to be cited, and obliged to take ſuch Oath, the Value cannot be determined, nor 
by Conſequence can it be known, whether they are entitled to that Favour, or not. 

The plain Inconvenience of Wills being not proved, is the Damage which may happen 
to Legatees, by not knowing, thro? the Diſhoneſty of Executors, that they are Lega- 
tees; and which others may ſuſtain for want of knowing how Eſtates are limited and 
entailed. And a further Inconvenience attending the Neglect of taking out both Probats 
of Wills and Adminiſtration to Inteſtates, is the Damage that may accrue to Perſons 
who have an Intereſt, and eſpecially to Minors and Orphans, for want of its being aſcer- 
tained, (as it is in both Caſes, by the Inventory delivered into Court upon Oath) what 
Effects the deceaſed died poſſeſſed of, and whether or no any Part of thoſe S is 
concealed, or has heen waſted. To which it may be added, that when Wills are duly pro- 
ved, and Adminiſtration taken out, both Executors and Adminiſtrators are put under 
the Obligation of an Oath, and Adminiſtrators under the additional Obligation of a 
Bond, to diſcharge their reſpective T ruſts faithfully and honeſtly. 


Theſe Conſiderations were probably the Motives which induced the Legiſlatures in 21 Tien. 8. 
former Reigns, to give Relief to the Executors and Adminiſtrators, where the Effects 19Car.2.c.y 
were of ſmall Value, not by freeing them from the Obligation to prove Wills and take 5, 6. Vill. & 
out Adminiſtrations (as is propoſed in the preſent Bill) but by making the Charges Mar. c. 21. 


of both very ſmall. 

Upon the whole: — Matters of ſo great Conſequence to the Nation, as the Puniſhment 
of Vice, the altering the ancient and eſtabliſhed Method of Judicial Proceedings, and 
the Providing * Abuſes in Things of ſuch univerſal Concern as Wills and Admi- 
niſtrations, require great Conſideration. If any Thing be found amiſs in the preſent 
Methods, it is fit it ſhould be rectified; but before larger Steps are taken, it is to be 
hoped it will be carefully attended to, what the State of theſe Things muſt unavoidably 
be, when the preſent ſettled Courſe of Proceedings ſhall be taken away, or, which is 
the ſame, be render'd ineffectual. Ie 

It will alſo deſerve Conſideration, whether it be fit to put the Study and Profeſſion 
of the Civil Law under ſo great Diſcouragement, as the Alterations propoſed in this Bill 
would occaſion ; ſince ſo many Matters which concern the Right and Intereſt of the Subject, 
are under the Cognizance and Determination of that Law]; and ſince the Knowledge of 
it is ſo uſeful and even neceſſary in all Tranſactions with Foreign Powers, as being the 
known Rule of conducting publick Treaties, and the only Rule in which the ſeveral 
Powers in Europe agree. | 
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